
SEXUAL OFFENCES A COMPARATIVE TEXTUAL FOUNDATION.indd   1 11/02/2019   10:19 AM



2019

SEXUAL OFFENCES A COMPARATIVE TEXTUAL FOUNDATION.indd   3 11/02/2019   10:19 AM



© Penerbit UTHM
First Published 2019

Copyright reserved. Reproduction of any articles, illustrations and content 
of this book in any form be it electronic, mechanical photocopy, recording 

or any other form without any prior written permission from The Publisher’s 
Office of Universiti Tun Hussein Onn Malaysia, Parit Raja, Batu Pahat, Johor 

is prohibited. Any negotiations are subjected to calculations of royalty and 
honorarium.

Perpustakaan Negara Malaysia       Cataloguing—in—Publication Data

Mohamad Ismail Mahamad Yunus
SEXUAL OFFENCES: A Comparative Textual Foundations / 
MOHAMAD ISMAIL MOHAMAD YUNUS.
ISBN 978-967-2216-83-4
1. Sex crimes.
2. Sex crimes--Religious aspects--Islam.
3. Sex crimes--Low and legislation.
4. Government publications--Malaysia.
I. Title.
364.153

Published by:
Penerbit UTHM

Universiti Tun Hussein Onn Malaysia
86400 Parit Raja,
Batu Pahat, Johor

Tel: 07-453 7051 / 7454
Fax: 07-453 6145

Website: http://penerbit.uthm.edu.my
E-mail: pt@uthm.edu.my

http://e-bookstore.uthm.edu.my

Penerbit UTHM is a member of
Majlis Penerbitan Ilmiah Malaysia

(MAPIM)

Printed by:
Percetakan Impian Sdn. Bhd.

No.67, Jalan Bukit 9, 
Kawasan Perindustrian Miel, Bandar Seri Alam,

81750 Masai, Johor
No.Tel: 07-3805631 No. Fax: 07-3805632

SEXUAL OFFENCES A COMPARATIVE TEXTUAL FOUNDATION.indd   4 11/02/2019   10:19 AM



v

Table of Contents

Preface ix
Foreword by Chief Judge of  Selangor Syariah Court xi
Table of Cases xiii
Table of Statutes xv
Abbreviations of  Law Reports, Journals/Articles and Periodicals xvii
Glossary xxi

Chapter One: 
The History of the Law Relating to Sexual Crimes

1

Introduction
1.1 The Ancient Greece 2
1.2 The Ancient Rome 6
1.3 The Ancient Arabia 11

Chapter Two: 
The Religious Perspectives on Sexual Crimes

15

2.1 The Ancient Jewish Law 15
2.2 The Christianity Perspective 18
2.3 The Islamic Perspective 21

Chapter Three:
Sources of Islamic Law

27

3.1 Definition of Islamic Law (Shariah) 27
3.2 The Primary Sources of Islamic Law 29

3.2.1 The Holy Quran 29
3.2.2 The Sunnah 32

3.3 The Secondary Sources of Islamic Law	 34
3.3.1 The Consensus of Opinions (Al-Ijma) 34
3.3.2 The Analogical Deduction (Al-Qiyas) 36
3.3.3 The Interpretation (Al-Ijtihad) 37

SEXUAL OFFENCES A COMPARATIVE TEXTUAL FOUNDATION.indd   5 11/02/2019   10:19 AM



vi

3.3.4 Public Interest or Public Policy (Istihsan or 
Istislah or Masalih al-Mursalah)

38

3.3.5 The Legal Presumption. (Istishab) 39
3.3.6 Customs and Usages (Urf) 40

Chapter Four:
Categories of Punishment and Its Exceptions Under the Islamic 
Law

41

4.1 The Prescribed Legal Punishments (Hudud) 41
4.1.1 Prevention of The Prescribed Legal Penalty In 

Cases of Doubt	
43

4.2 The Discretionary Punishment (Tazir) 43
4.3 The Law of Equality or Retaliation (Qisas) 44
4.4 The Exceptions To Islamic Criminal Liability 45

Chapter Five:	
Sexual Crimes and Islamic Penology	

47

5.1 Illicit Sexual Intercourse (Zina)
Definition of Illicit Sexual Intercourse 

47

5.2 The Law of Adultery & Fornication According to Islamic 
Criminal Law Perspective

52

5.2.1 The Offence of Adultery and Its Punishment 
During Pre-Islamic Period (Jahilliyah)

53

5.2.2 Evidential Aspect 57
5.2.3 The Concept of Punishment in Islamic Law 58
5.2.4 The Procedure 59
5.2.5 The Treatment After Execution 60

5.3 The Law of Adultery Under the Various Legal Systems 
Jurisdictions

61

5.3.1 The Position under the English Legal System 61
5.3.2 The Position under the American Legal System 61
5.3.3 The Position under the Classical Hindu Legal 

System
62

5.3.4 The Position under the Indian Legal System 65
5.3.5 The Position under the Islamic Legal System 69

SEXUAL OFFENCES A COMPARATIVE TEXTUAL FOUNDATION.indd   6 11/02/2019   10:19 AM


